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(i) 


STATEMENT OF QUESTIONS 


I 


Did the waiver of jury trial proffered by counsel at 
a bench conference without prior consultation with defend- 
ant and out of hearing of the defendant, who was seated at 
counsel table, constitute a legal, valid and intelligent waiver 
by the accused of his right to jury trial in a criminal case? 
This question was answered "Yes" by the Municipal Court 
of Appeals. 

Appellant contends it should have been answered 
"No". 

II 


| 
Did the trial court err in failing to grant accused's 


Motion for a New Trial based on the charge that defend- 
ant did not have adequate assistance of counsel? This 
question was answered ''No"' by the Municipal Court of 
Appeals. 

Appellant contends the question should be answered 
"Yes", 


I 


Did the trial court err in imposing a sentence of | 


one year and a fine of $500.00 or an additional year if 
defendant cannot pay the fine without trial court first 


questioning the ability of defendant to pay the same. 


STATEMENT OF THE CASE 

STATUTES INVOLVED 

SUMMARY OF ARGUMENT 

ARGUMENT: 

I. Accused Was Improperly Deprived Of A 

Fair Trial By Jury Without Legal And 
Intelligent Waiver Of The Same 
The Appellant Was Denied Effective 
Assistance Of Counsel At Trial As 


Guaranteed By The United States 
Constitution 


The Sentence Is Illegal As An Invalid 
Discrimination Between Those Able To 
Pay And Those Who Are Not And Is 
Beyond The Jurisdiction Of The Trial 


Court 
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STATEMENT OF THE CASE 


On April 17, 1959 defendant was arraigned in Municipal Court on 
charges of simple assault and petty larceny. The case was set for jury 
trial before Judge Beard. 


On May 18 a nolle prosequi was entered on the petty larceny count 
and on the same day the defendant was tried, convicted of simple assault 
and sentenced to the maximum jail penalty of "one year's straight time 


Ww 


and you are going to pay a fine of $500 or serve another year. 
| 
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The trial was without jury, the court having ruled that jury trial 
was waived for the defendant by defense counsel Thomas David at a 
conference of counsél at the bench while defendant was seated at counsel's 
table. : 


, 


The appellant believes that the Statement of Proceedings and 
Evidence presents a succinct statement of the government's case. The 


defendant in his own testimony confirmed that the complaining witness 


Drake was struck by Harding, a passenger in defendant's car. Defendant 


also confirmed complaining witness Drake's testimony that the defendant 
did not strike him but he (Drake) did brush by the defendant while he 
attempted to escape. Defendant further testified that at the time assail- 
ant Harding was attacking Drake, defendant came on the scene and 
attempted to make Harding stop punching "and come on back" to defend- 
ant's car. On being arrested defendant refused to cooperate with police. 
He refused to name the passengers in his car at the time of the incident 


in question. He named them at the trial. 


On May 27, 1959, Thomas David, Esquire, withdrew his appearance 
in the case, counsel for the appellant entered his appearance, motion for 


new trial was heard and denied by the Court. 


Appeal was taken to the Municipal Court of Appeals for the 
District of Columbia based in part on the questions set forth in this 
brief and upon the Trial Court's imposition of sentence immediately 
upon termination of trial without affording the defendant opportunity 
to be heard. 


On November 4, 1959, the lower Appellate Court granted appel- 
lant's Motion to Strike the Affidavit of Thomas David, vacated sentence, 
remanded for resentencing for failure to afford defendant an opportunity 
to be heard at imposition of sentence. The Court affirmed the conviction, 
concluding that waiver of jury trial was not in violation of defendant's 
rights and the defendant at trial was not deprived of effective assistance 


by counsel. 


STATUTES INVOLVED 
United States Constitution, Sixth Amendment: 


"In all criminal prosecutions the accused shall 
enjoy the right to a speedy and public trial, by 
an impartial jury of the State and district 
wherein the crime shall have been committed, 
which district shall have been previously ascer- 
tained by law, and to be informed of the nature 
and cause of the accusation; to be confronted 
with the witnesses against him; to have com- 
pulsory process for obtaining witnesses in his 
favor, and to have the assistance of counsel 
for his defense." 


Title 11, D.C. Code, Section 616, Act of June 17, 1870, 16 Stat. 
153, ch. 133; March 3, 1891, 26 Stat. 848, ch. 536; March 3, 1901, 31 
| 
Stat. 1196, ch. 854, Section 44; March 3, 1925, 43 Stat. 1120, |ch. 443, 
Section 4, provides in part: 
"Prosecutions in the police court shall be on 
information by the proper prosecuting officer. 
In all prosecutions within the jurisdiction of 


said Court in which, according to the Consti- 
tution of the United States, the accused would 


to be tried 7 the judge, in Shee case the trial 
shali‘be by such judge, and the judgment and 
sentence shall have the same force and effect 
in all respects as if the same had been entered 
and pronounced upon the verdict of a jury." 
(Underscoring supplied) 
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SUMMARY OF ARGUMENT 
I 


Having granted the appellant's Motion to Strike Affidavit Supple- 
menting Record, the! lower Appellate Court could not find from the record 
that before waiving jury trial at the bench conference defense counsel had 
conferred with the accused on the question and advisability of such waiver. 
Without such consultation there could be no express or intelligent waiver 
of jury trial by the accused as required by the local statute and the U. S. 
Constitution. 


I 


That the record of the trial including the agreed statement of pro- 
ceedings and evidence disclosed such inadequate representation by counsel 
as to require the granting of defendant's Motion for a New Trial, especially 


since defense counsel failed to advise accused on such fundamental mat- 


ters as his rights in respect to waiver of jury trial and his right to be 


heard in his own behalf and in mitigation before imposition of sentence; 
also, as counsel failed to call a key eye-witness available in the witness 
room who could have corroborated the account of events given by the 
defendant, and counsel's failure to present any summation after resting 
the defense even though the government summarized and argued for 


conviction. 


I 


Sentence imposed by the trial court was illegal in that the trial 
court imposed a maximum sentence and alternative fine and imprison- 
ment without giving defendant an opportunity to make a statement and 


without inquiring as to the defendant's ability to pay. 


ARGUMENT 


I. ACCUSED WAS IMPROPERLY DEPRIVED OF A FAIR TRIAL 
BY JURY WITHOUT LEGAL AND INTELLIGENT WAIVER OF 
THE SAME 


The record fails to support any conclusion, or an inference that 
there was "a waiver made and announced by counsel in open|court in 
the presence of the accused." The only announcement was that made 
by the Trial Court in notification to the members of the jury that they 
would not be needed. 


Affidavit of the appellant, paragraphs 4 and 5, shows that he had 
no intelligent concept of what was taking place and it is not without the 
realm of reason to suppose that, following dismissal of the jury, 
counsel's whispered explanation, ''You don't need a jury. You have 
nothing to worry about, this case will be over in a few minutes," was 
taken by the defendant to mean that counsel had arrived at some under- 
standing with the Court. 


Significantly, the lower Appellate Court has not said that there 


was a valid, legal, intelligent waiver of appellant's Constitutional right. 
Negatively, the Court concludes that — it would not be right |to find that 
the waiver was unintended. Appellant seeks answer to the question 
whether valid waiver was ever made. Better than anyone, appellant 
knows his own intentions. Undisputed, he deposes that he intended 


no waiver and did not understand his counsel's conduct. | 


The questions which commend themselves for consideration of 
| 
this Court are: 


(a) Whether such proffered waiver by counsel at a bench con- 
ference is compliance with the local statutory requirement of express 
waiver by the accused in open Court (Title 11, D.C. Code, Sec. 616). 
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(b) Whether such is compliance with the decisions of this Court 
or the United States Supreme Court on the matter of intelligent waiver 


of fundamental Constitutional rights of accused in a criminal proceeding. 


The language of the statute is mandatory that valid waiver of jury 
trial in cases such as this must be by express waiver of the accused in 


open court. 


While the lower Court of Appeals has ruled that the local statute 
does not require announcement of waiver by both counsel and the defend- 
ants, where there is no announcement of waiver by the defendant or by 
his counsel within hearing of the defendants the statutory requirement 
of express waiver by the accused certainly cannot be met by the mere 
physical presence of the accused in the court room at a time when his 
counsel is proffering a waiver of jury at a bench conference out of the 
hearing of the accused and without prior consultation with the accused 


on the question of waiver. 


In reaching its conclusion that waiver in the instant case was not 


unintentional, and therefore not invalid or ineffectual, the lower Appel- 


late Court omitted reference to the record. (Opinion, Municipal Court 
of Appeals, D. C. No. 2451, p. 3) 


When the lower Appellate Court granted the Motion to Strike the 
Proffered Affidavit of Thomas David, it left clear and uncontested in 
the record evidence that the bench conference waiver was proffered by 
defense counsel without authorization or consent of the accused or with- 
out previous consultation with the accused (Affidavit of Edward H. 
Hensley, Agreed Statement of Proceedings and Evidence, page 1, par. ). 
Under such circumstances waiver by counsel could be no more effective 
than in the case of Jackson v. United States, 95 U.S. App. D.C. 328, 221 
F. 2d 883. Therein this Court struck down as invalid a waiver by defense 
counsel of proof of a charge of prior conviction against the defendant, 
when such waiver took place at a bench conference out of the hearing of 


the accused at a time when the accused was present in court. 
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Under the bench conference setting and other circumstances 
surrounding waiver of jury trial in the instant case, the Constitutional 
requirement of intelligent and competent waiver, and the local statutory 
requirement of express waiver are in effect discarded by the! opinion of 
the lower Appellate Court and in their place is substituted an inference 
or presumption of waiver, — thus, flouting the admonition of the United 
States Supreme Court (Johnson v. Zerbst, 304 U.S. 458; 82 L, Ed. 1461), 
that "courts indulge every reasonable presumption against waiver of 
fundamental Constitutional rights, and we do not presume acquiescence 


or loss of fundamental rights.” 


The silence of the accused following the Court's surprise announce- 
ment that his trial would proceed without jury may be likened to the 
silence of the defendant in the Gadsden case (Gadsden v. U.S,, 96 U.S. 
App. D.C. 162). At the time of appearance for sentence, Gadsden stood 
in the court room beside the counsel who informed the Court that counsel's 
wife, who was trial counsel in the case, had conferred with the Judge in 
Chambers earlier regarding sentence in that case, and that substituted 
counsel had nothing to add. Even though defendant Gadsden remained 
silent in the face of such statement by counsel and was sentenced,this 
Court refused to accept such silence by the accused as a valid waiver 
of his right to be heard before imposition of sentence or as waiver of 


his right to effective assistance of counsel. 


The statutory requirement of express waiver by the accused in 
open court governing the instant case is no more satisfied by silence 
of the accused under the circumstances of this case than were the pro- 
visions of Rule 20, Federal Rules of Criminal Procedure (requiring the 
Court to afford defendant an opportunity to make a statement before 
sentence) satisfied by the silence of the defendant under the circum- 


stances of the Gadsden case. In the case at bar the lower Appellate 


Court followed Gadsden in vacating the sentence imposed by the trial 
court without the trial court first asking the accused if he wished to 


make a statement. 
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Appellant also! relies on Brown v. State, 16 Ind. 496, holding that 


a waiver of trial by a Constitutional jury and agreement for trial by the 
court are not binding upon the defendant, if made by his attorney with- 


out consulting him, even though he was present in court. 


1. THE APPELLANT WAS DENIED EFFECTIVE ASSISTANCE 
OF COUNSEL AT TRIAL AS GUARANTEED BY THE UNITED 
STATES CONSTITUTION 


A review of the full record discloses lack of adequate assistance 
by counsel in the following particulars: 


1. Counsel failed to advise accused of the true 
meaning and importance of a right to be tried by jury 
as guaranteed him by the United States Constitution, a 
Federal Statute, and the rules of the Municipal Court. 


2. Trial counsel failed to consult with the accused 
concerning the wish of the accused on any possibility of 
waiving his right to trial by a Constitutional jury; but 
counsel on his own initiative at a bench conference out 
of the hearing of the accused proferred to waive accused's 
right to trial by jury. The Court having acted on trial 
counsel's proffer of waiving jury, trial counsel failed to 
object when the Court proceeded to trial without a jury 
instead of certifying the case for trial to the judge hold- 


ing the branch of Court in which jury trial was demanded. 


3. Trial counsel failed to request a continuance in 


the event counsel was not prepared for jury trial. 


4. Trial counsel failed to renew the motion for 
judgment of acquittal at the conclusion of defendant's 


case. 
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5. Trial counsel failed to request or demand that 
the accused (as required by Rule 20 of Municipal Court 
Rules) be afforded an opportunity to make a statement in 
his own behalf and in mitigation. 


6. Defense counsel failed to call to the stand for 
testimony Mrs. Hensley, a most important eye witness 
to the events on trial and whose testimony would show | 
that defendant committed no assault on the complaining 
witness, but in fact attempted to restrain the assaulting 
party. This important witness was not called even 
though defense counsel knew she was in the witness 
room awaiting a call to testify, and even though the 
only witness he did call (other than defendant) was in 
open court held in $3,000.00 bond by Judge Beard in 
connection with his testimony. That upon this happen- 
ing the credibility of this sole defense witness was 
apparently demolished in the eyes of the Trier of the 
Facts. Whereupon defense counsel could hardly per- 
form his function as an officer of the Court and his 
clear duty to defendant without calling to the stand as 
a defense witness, Mrs. Hensley, the eye-witness, vital 
to the defense, but who remained in the witness room 
until the trial concluded. She would have corroborated 
defendant's own testimony. (Cf. Affidavit of Doris 


Hensley) 


7. Trial counsel failed to present any argument 
| 


on behalf or in defense of the accused. Counsel sub- 
mitted the case against defendant without argument even 
though government counsel summarized and argued for 


conviction. 
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For these reasons it is contended the defendant was denied his 
Constitutional right to assistance of counsel (Jones v. Huff, 80 U.S. App. 
D.C. 254).? 


I. SENTENCE IMPOSED BY THE TRIAL COURT WAS ILLEGAL 
IN THAT THE TRIAL COURT IMPOSED A MAXIMUM SENTENCE 
AND ALTERNATIVE FINE AND IMPRISONMENT WITHOUT GIV- 
ING DEFENDANT AN OPPORTUNITY TO MAKE A STATEMENT 
AND WITHOUT INQUIRING AS TO THE DEFENDANT'S ABILITY 
TO PAY 


In the instant case, upon conclusion of the evidence, the Court 
imposed a sentence of one year in jail and a fine of $500.00 or another 
year in jail if the fine is not paid, and imposed this sentence without 
affording defendant an opportunity to make a statement in his behalf 
as required in the Federal Constitution for equal protection under the 
law, and by the Gadsden case, 96 U.S. App. D.C. 162. 


WHEREFORE, appellant respectfully prays that this Honorable 
Court reverse the findings of the trial court and of the Municipal Court 
of Appeals of the District of Columbia. 


Respectfully submitted, 


JAMES F. O'DONNELL 


917 15th Street, N.W. 
Washington 5, D. C. 
REpublic 7-3800 


Attorney for Appellant 


: The Huff case was involved in lack of representation by counsel within the 
meaning of the Constitution when counsel in the case was employed by the 
defendant. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 
1. Did appellant intelligently withdraw his demand for a 
jury trial? 
2. Can ineffective assistance of counsel be predicated upon 
i failure to take action within the area of tactical choice? 
3. Did denial of allocution affect appellant’s conviction, as 
distinguished from the sentence imposed? 
4. Does the statute discriminate between those able and 
those unable to pay a fine where alternative imprisonment for 
fine default is not mandatory but is left to judicial discretion? 


(ty 


I. Appellant was not deprived of his right to trial by jury_..- 
II. Appellant received effective assistance of counsel. 
III. Denial of allocution did not affect the conviction 

IV. Imprisonment in default of payment of « fine is not dis- 
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Anited States Court of Appeals: 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15434 


Epwarp H. HENSLEY, APPELLANT, 
v. 
Unrrtep STATES OF AMERICA, APPELLEE. 


APPEAL FROM THE MUNICIPAL COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


By order of December 24, 1959 this Court allowed an appeal 
from a judgment of the Municipal Court of Appeals. As 
reflected in its opinion, the Municipal Court of Appeals af- 
firmed appellant’s conviction of simple assault growing out of 
a “honking episode on a public highway”. Hensley v. United 
States, 155 A. 2d 77, 78 (Mun.Ct.App.D.C. 1959). While 
affirming the conviction, the Municipal Court of Appeals re- 
manded the case for resentencing because of failure to afford 
appellant his right of allocution.’ Jd. at 80. The sentence so 
vacated had been to serve a year in jail, to pay a fine of five 
hundred dollars and in default of payment thereof to serve 
another year. : 

Before this Court appellant briefs, in addition to the allocu- 
tion contention on which he prevailed below (Arg. III, Br. 10), 

4Mon. Cr. (Crim.) R. 20(a): “* * * Before imposing sentence the Court 


shall afford the defendant an opportunity to make a statement in his own 
behalf and to present any information in mitigation of punishment.” 


(1) 


2 


the following points * decided adversely to him by. the’ Munici- 
‘pal Court of Appeals: (1) the validity of the withdrawal of 
his demand of a jury trial (Arg. I, Br. 5-8); (2) the effective- 
‘ness of the assistance rendered him at the trial by defense 
‘counsel (Arg. II, Br:8-10). 
Appended to the Court's order allowing an appeal from the 
judgment of the Municipal Court of Appeals was a statement 
. of a member of the Court with reference to the constitutional- 
ity of the statute providing for commitment in default of pay- 
-“mentofafine.* See argument four, infra. 


STATUTES AND RULE INVOLVED 


31 Stat. 1322 (1901), 22 D.C. Cone § 504 (1951): 


Whoever unlawfully assaults, or threatens another in 
a menacing manner, shall be fined not more than five 
hundred dollars or be imprisoned not more than twelve 
months, or both. 


16 Stat. 153 (1870), 26 Stat. 848 (1891), 31 Stat. 1196 (1901), 
43 Stat. 1120 (1925), 11 D.C. Conz § 616 (1951): 


Prosecutions in the police court shall be on informa- 
tion by the proper prosecuting officer. In all prosecu- 
tions within the jurisdiction of said court in which, 
according to the Constitution of the United States, the 
accused would be entitled to a jury trial, the trial shall 


*-The factual background of these contentions is summarized in appellee’s 


United States.” 

‘The statement of Judge Bazelon in the preliminary order in Olarke v. 
United States, 105 U.S. App. D.C. 19, 263 F. 2a 261 (D.C. Cir. 1959), 
affirming 140 A 2d 181 (Mun.CtApp.D.C. 1958) is as follows: “Circuit 
Jndge Bazelon states that if he should be a member of the division of 
this court which hears this appeal, he would wish the parties to brief 
and the court to consider the additional question whetber an alternative 
. gentence of fine or imprisonment is an invalid discrimination between those 
who are able to pay and those who are not.” 
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‘be by jury, unless the accused shall in open court. ex- 
pressly waive such trial by jury and request to be tried 
by the judge * *-* 

In all cases where the secused would not by force af 
the Constitution of the United States be entitled to a 
trial by jury, the trial shall be by the court without a 
jury, unless in such of said last-named cases wherein the 
fine-or penalty may be more than $300, or imprisonment 
as punishment for the offense may be more than ninety 
days, the accused shall demand a.trial by jury, in which 
case the trial shall be by jury. In all cases there the said 
court shall impose a fine it may, in default of the pay- 
ment of the fine imposed, commit the defendant for 
such a term as the court thinks right and proper, not to 
exceed one year. 


16 Stat. 153 (1870), 26 Stat. 848 (1891), 31 Stat. 1197 (1901), 
67 Stat. 108 (1953), 11 D.C. Cope § 606 (Supp. VIII, 1960): 


The police court shall have power * * * to enforce 
any of its judgments by fine or imprisonment, or both 
* * * Tn all cases where the said court shall impose a 
fine it may, in default of the payment of the fine im- 
posed, commit the defendant for such a term as the 
court thinks right and proper, not to exceed one year. 


Mow. Cr. (Crim.) R. 141. (d): 


After a case has been set by the Court for trial by 
jury, if the accused desires to withdraw his demand for 
trial by jury and have a trial by the judge, such accused 
shall, in open court, request permission of the jury judge 
to withdraw his demand for trial by jury, and, if such 
request is granted, the jury judge shall certify said case 
for trial to the judge holding the branch of the Court 
in which said jury trial was demanded. 


SUMMARY OF ARGUMENT ae ons 
ie ee 
Appellant intelligently withdrew his demand for .tzial.by 
j i oe oe Ste eg the 
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II 


Ineffective assistance of counsel cannot be predicated upon 
failure to take action within the area of tactical choice. 


Il 


Denial of allocution did not affect appellant’s conviction, 
a remand for resentencing being the legal consequence of 
such deprivation. 

IV 


The statute does not discriminate between those able and 
those unable to pay a fine. Assuming purely for argument a 
classification which alone might be discriminatory, the sta- 
tute is saved because alternative imprisonment for fine de- 
fault is not mandatory but is a power left to judicial 
discretion. 

ARGUMENT 


I. Appellant was not deprived of his right to trial by jury 


Appellant’s first argument is that he was deprived of a 
“trial by jury without legal and intelligent waiver of the 
same” (Br. 5-8). He urges that neither the statutory re- 
quirement of “express waiver by the accused in open court” 
nor constitutional requirements‘ as to waiver were observed. 
(Tr. 5). 

The record shows that a month before trial the appellant, 
in accordance with Municipal Court practice, had affirma- 
tively demanded a jury trial (J.A. 1). He retained 
competent counsel ® who, at the time of the occurrence com- 
plained of, was implementing his client’s choice of jury trial 
by questioning prospective jurors on voir dire. The waiver 
took place at the bench but appellant was advised imme- 
diately by the public announcement of the trial judge.’ 


“See In re Robinson, 20 D.C. (9 Mackey) 570 (1892) (constitutional right 
to trial by jury in assault and battery cases). 

* See note 10 and text. 

“See “Agreed Statement of Proceedings and Evidence Supplemental to 
Partial Transcript of Record”, p. 1. 

" Tbid. 
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Appellant concedes that immediately thereafter he discussed 
with counsel the decision to proceed before the judge alone. 
It is uncontested that he sat silent; nor did he disclaim 
counsel’s action until some time after a decision adverse to 
him.* 

It is significant that appellant’s was not a waiver in limine, 
but a withdrawal of an affirmative demand after a jury trial 
had commenced. There is no suggestion on the record that the 
subsequent withdrawal, through counsel, in open court, was 
not as advised as the original choice. As to knowingness of a 
waiver under the Constitution, the circumstances of each case 
“including the background, experience, and conduct of the ac- 
cused” are determinative. Johnson v. Zerbst, 304 U.S. 458, 
464 (1938). It is noted in this regard that appellant had had 
the experience of two jury trials for robbery. See note 11. 
His silence after the public announcement of the waiver is also 
significant.” Horne v. United States, 264 F. 2d 40, 42 (5th Cir. 
1959). 

It is therefore submitted that the Municipal Court of Ap- 
peals was correct in holding that waiver by counsel, under 


*The fact of consultation immediately after the announcement of the 
waiver appears in appellant's affidavit supporting his motion for new trial 
(J.A. 6). 

In the same affidavit appellant asserts that there had been no prior dis- 
-cussion with counsel as to withdrawal of the jury trial demand (J.A. 5). 
Appellant points out that an affidavit of defense counsel controverted this 
Br. 6; J.A. 12). The affidavit of counsel was stricken by the Municipal 
Court of Appeals, appellant’s motion pointing out that it was not filed be- 
low until jurisdiction on appeal had attached. See Mitchell v. United States, 
infra, at 62 (right of assailed counsel to show “competence of advocacy”) ; 
Gadsden v. United States, 96 U.S. App. D.C. 162, 165 n. 4, 223 F. 2d 627 
(D.C. Cir. 1955) (reference to appellate affidavit of trial counsel with re- 
‘gard to a matter of practice). Appellant argues that striking of defense 
counsel’s affidavit left appellant's post-trial averments “clear and un- 
contested” (Br. 6). 

* Appellant relies on the Gadsden case, supra note 8. There proceedings 
in chambers were followed by an appearance in open court of an unpre- 
pared attorney. Gadsden’s silence was in the light of the foregoing factors 
not present in the instant case. 

Appellant also cites (Br. 6) Jackson v. United States, 95 U.S. App. D.C. 
828, 329, 221 F. 2d 883 (D.C. Cir. 1955), which involved not a waiver of a 
mode of trial but an uncommunicated concession of proof of a fact in- 
creasing “ten-fold the maximum imprisonment authorized”. 
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the circumstances, was in accord with both statute and. 
Constitution. : 


Il. Appellant received effective assistance of counsel 


Appellant’s second argument is that a “review of the full 
record” reveals seven instances disclosing “lack of adequate 
assistance” of counsel (Br. 8-10). The trial court had occasion 
to recognize appellant had retained an experienced, aggressive 
and capable lawyer.’® Each instance ™ enumerated consists of 
@ mere omission of counsel within the permissible area of 
tactical judgment under Mitchell v..United States, 104 US.. 
App. D.C. 57, 259 F. 2d 787 (D.C. Cir.), cert. denied, 358 US. 
850 (1958) and Bolden v. United States, 105 U.S. App. DC. 
259, 266 F. 2d 460 (D.C. Cir. 1959). See also Diggs v. Welch 
80 US. App. D.C. 5, 6-7, 148 F. 2d 667 (D.C. Cir.), cert. de- 
nied, 325 US. 889 (1945) (“subsequent negligence does not 
deprive the accused of any right under the Sixth Amendment’ ; 
an “extreme case” must be made out under the Fifth (due 
process) ). 


* Transcript of Hearing on Motion for New Trial, p. 16. aoe 

™ Appellant sets forth the following omissions of defense counsel (Br- 
8-9): 

(1) Counsel failed to advise accused of the “true meaning and im- 
portance” of trial by jury. Certainly in a matter of degree such as this, 
the objection is too broad. Further, at the sentencing stage it was re- 
vealed that appellant had experienced two trials by jury for robbery. 
Transcript of Trial Proceedings, p. T3. 

(2) Counsel failed to consult as to possible future waiver of jury trial. 
See argument one, supra. It is incidentally argued counsel should have, ix 
any event, requested the case be certified to the non-jury branch. The 
transfer of the case provided for in the Municipal Court criminal rule in- 
volved, (No. 14 I (d)), supra, is not in aid of defendants but of the efficient 
dispatch of court business. 

(3) The assertion that trial counsel “failed to request a continuance” is 
unsupported by any showing of a need for postponement. 

(4) A failure to renew the motion for Judgment of acquittal at the con- 
clusion of defendant’s case was not significant, especially in a trial without 
ajury. See Mitchell v. United States, supra at 62. 

(5) As to failure to insist on appellant’s right of allocution, see argu- 
ment three. . 

(6) A failure to call appellant’s wife, an interested and cumulative wit- 
ness, was a matter of choice. See Mitchell v. United States, supra at. 62. 

(7) Failure to make a closing argument ie a frequent practice in short 
trials before a judge. 
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It is therefore submitted there was ample basis for the fol- 
lowing conclusion of the Municipal Court of Appeals: .. ; 


In the management and conduct of the defense counsel 
was confronted with situations requiring judgment, 
thought and tactical decisions. Even with the wisdom 
of hindsight it cannot be said with assurance whether 
the decisions and strategy of counsel were wise or un- 
wise. But they were not such as to justify a ruling by 
us that defendant did not have effective assistance of 
counsel and is entitled to have a second trial of his case. 


Hensley v. United States, supra at 79. 


IIL. Denial of allocution did not affect the conviction 


Appellant’s third argument is that the sentence imposed was 
illegal because, prior to its imposition, the trial judge did not 
“give the appellant an opportunity to make a statement in his 
behalf” (Br. 10). 

The record indicates that immediately after finding appel- 
lant guilty the trial judge, although he did interrogate appel- 
lant as to his police record, did not ask whether he wished to 
make a statement.”? The right of allocution is preserved to a 
defendant by Criminal Rule 20(a) of the Municipal Court 
which is identical to the corresponding federal rule (32(a)). 
See Hensley v. United States, supra at 80 n. 1 and text. Ap- 
pellant cites* Gadsden v. United States, 96 U.S. App. D.C. 
162, 223 F. 2d 627 (D.C. Cir. 1955). See also Couch v. United 
States, 98 U.S. App. D.C. 292, 235 F. 2d 519 (D.C. Cir. 1956) ; 
Jenkins v. United States, 101 U.S. App. D.C. 349, 249 F. 2d 
105 (1957). As appellant elsewhere recognizes (Br. 7), the 
Municipal Court of Appeals followed the Gadsden case by 


* Transcript of Trial Proceedings, p. 73. 

* Appellant makes the subordinate argument that the court sentenced 
“without inquiring as to the defendant's ability to pay” the fine “as re- 
quired in the Federal Constitution for equal protection under the law” 
(Br. 10). This particular argument was not made at the trial level nor in 
the Municipal Court of Appeals. See Brief for Appellant, p. 4 Hensley v. 
United States, 155 A. 24.77 (Mun.Ct.App.D.C. 1959). As to whether the 
penal statute arbitrarily discriminates between those able and unable to 
pay, see argument four.’ . : 
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leaving the conviction intact and remanding merely ‘for 
resentencing. ; 


IV. Imprisonment in default of payment of a fine is not 
discriminatory legislation 


As detailed in the counterstatement (note 3 and text), a 
statement accompanying the Court’s order allowing an appeal 
from the judgment of the Municipal Court 


notes that the sentence in this case is imprisonment for 
one year and a fine of $500.00 or an additional year af 
petitioner is unable to pay the fine. This poses the 
“question whether an alternative sentence of fine or 
imprisonment is an invalid discrimination between those 
who are able to pay and those who are not.” 


It will be recalled that, in this general area, appellant makes 
reference to the equal protection of the laws. See note 13. 
In Sims v. Rives, 66 App. D.C. 24, 31, 84 F. 2d 871 (D.C. Cir. 
1936), this Court held that although the Fourteenth Amend- 
ment specifically applies only to the states, the guarantee of 
equal protection is implied in the “Fifth Amendment as ap- 


plied to the District of Columbia”.** Therefore, whether the 
statute provides equality of punishment is to be considered in 
the light of the principle that 


in the administration of criminal justice no different 
or higher punishment should be imposed upon one than 
such as is prescribed to all for like offenses. 


Barbier v. Connally, 118 US. 27 (1885) (Field, J.). Under 
familiar principles the problem is one of reasonable classifica- 
tion. Truaz v. Corrigan, 257 US. 312, 337 (1921). 

It is first observed that posing the question in terms of those 
“sble to pay and those who are not” does not exhaust the 
statutory alternatives. To these groups must be added those 
able to pay in part, specific statutory provision being made for 

“Of, Truaz v. Corrigan, 257 U.S. 312, 3382 (1921) (the due process and 
equal protection clauses may “overlap”, but the “equality clause does not 


appear in the Fifth Amendment and so does not apply to congressional 
legislation”). 
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commutation of fines. 24 D.C. Code § 404 (1951). There is 
another classification, not merely logical, consisting of those, 
occasionally encountered, who default in paying a fine though 
able to pay. 

Assuming purely for argument a classification which alone 
might be discriminatory, the statute is saved because alterna- 
tive imprisonment for fine default is not mandatory but is a 
power left to judicial discretion. The only statutory restric- 
tion on the power of the court is as to the maximum term 
which may be imposed. That a grant of discretion is always 
theoretically attended by the possibility of its abuse is no 
ground to deny the power to delegate. See In re Groban, 352 
US. 330, 335 (1957). It is so familiar that judicial discretion, 
with its traditional safeguards,’ saves statutes of this type 
that it would seem superfluous to point out the independent 
consideration that in the area of sentencing discretion has long 
been a recognized necessity. 

The discretionary power given to the judges of the Municipal 
Court is in accordance with their criminal jurisdiction which 
ranges from police regulations to misdemeanors which are 
crimes in the common law sense. See 11 D.C. Code § 616 
(1951). In the area of discretionary use of alternate sentences 
for nonpayment of fines there are to be considered other stat- 
utes. To commit alcoholics in default of payment of a fine is, 
in some circumstances, but the grant of necessary aid to the 
poisoned and malnourished. Appropriate exercise of the power 
of alternative sentence in connection with the statutory power 
to suspend execution of sentences (11 D.C. Code § 757 (Supp. 
VIII, 1960)), might well afford greater deterrence to traffic 
repeaters. Many other examples could be invoked to show 
the particular discretionary power under attack to be a useful 
adjunct to other sentencing powers of the court. 

It is respectfully submitted that the Court need not reach the 
merits of the foregoing question because appellant has not 
shown himself to be a member of the class allegedly affected 
nor does this appear affirmatively from the record. Appellant 


“See Mannheim, Some Aspects of Judicial Sentencing Policy, 67 Yate 
L. J. 961, 980 (1958). 

™* Smith v. United States, 270 F. 2d 921, 929 (D.C. Cir. 1959) ; Peeples v. 
District of Columbia, 75 A. 2a 845 (Mun. Ct. App. D.C. 1950). 


10 


did not raise any constitutional question in the courts below. 
See note 13. Operative, therefore, is the rule of abstention 
from constitutional questions not fairly presented by the rec- 
ord. Jones v. United States, 357 US. 493, 499-500 (1958). 
See also the statement of Danaher, J., in Clarke v. United 
States, supra note 3 (in opposition to consideration of the con- 
stitutionality of imprisonment as an alternative to nonpay- 
ment of afine). Cf. Wildeblood v. United States, D.C. Cir. No. 
15054, Nov. 19, 1959, p. 5 (slip opinion). 


CONCLUSION 
For the foregoing reasons it is respectfully submitted that the 
judgment below should be affirmed. 


Ourver GascH, 

United States Attorney. 

Cart W. BELCHER, 

Joun D. Lanz, 
Assistant United States Attorneys. 
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CRIMINAL DIVISION 


UNITED STATES, 


) 
) 
Civil Action No. M 
) 
) 
) 
) 


Plaintiff 


EDWARD H. HENSLEY, 
Defendant 


[ INFORMATION] 


{Stamp: ON BOND 
M. Weinstein, surety] 


No. U.S. 2772-'59 


UNITED STATES 
vs, 
Edward H. Hensley, 914 11th St. SE 


CCR 184-945 
ASSAULT 


Witnesses: 


Richard R. Drake, 8709 Brierly Ct., C.C. Md. 
Sam Chavis, 319 12th St., N.E. 
Earl Kelly, #5, MPD 
April 17, 1959 
Plea Not Guilty 
Jury Trial Demanded 
Continued 5/28/59 
Bond $200 (Stamp: M. Weinstein, surety) 


See U.S. 2773-59 aes 


* * * * 


DISTRICT OF COLUMBIA ) ss: April Term, A.D. 1959 Oliver 
Gasch, Attorney of the United States in and for the District of Columbia, 
who, for the said United States prosecutes in this behalf by John Jude 
O'Donnell, one of his assistants, comes here into Court, at the District 
aforesaid, on the 17th day of April in the year of our Lord, one thousand 
nine hundred and 59, in this said Term, and for the said United States, 
gives the Court here to understand and be informed, on the oath of one 
Richard R. Drake that one Edward H. Hensley late of the District afore- 
said, on the 16th day of April in the year of our Lord, one thousand nine 
hundred and 59 in the District of Columbia did unlawfully assault Richard 
R. Drake against the form of the statute in such case made and provided, 
and against the peace and Government of the United States of America. 

Whereupon, the said Attorney of the United States, who, in this 
behalf, prosecutes for the said United States, in manner and form as 
aforesaid, prays the consideration of the Court here in the said premises, 
and that due proceedings may be had against the said Edward H. Hensley 
in this behalf to make him answer to the said United States touching and 
concerning the premises aforesaid. 


Oliver Gasch 
Attorney of the United States 
in and for the District of Columbia 


By /s/ John Jude O'Donnell 
His said Assistant 


Personally appeared Richard R. Drake before me this 17th day of 


April, A.D. 1959, and being duly sworn according to law, doth declare 


and say that the facts as set forth in the foregoing information are true. 


/s/ John Jude O'Donnell 
Assistant Attorney of the United 
States in and for the District of 
Columbia 
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[ On Reverse] 
US 2772-'59 
| 


May 18, 1959 
Demand for jury trial withdrawn, trial commenced. Bond set at 


$3000. Finding of guilty. Judgment Guilty. Sentence One Year straight 
| 

time plus $500 or 1 year additional. [EAB] Committed May 18, 1959. 

Bond Cancelled. 


5-23-59 | 
Motion for new trial and for arrest of judgement of bond. Rec'd. 
and filed this date. [ R.W.] 


5/27/59 | 
Motion for new trial and for arrest of judgement heard. Motion 
denied. * * * [EAB] 


[ Filed May 23, 1959] 
MOTION FOR NEW TRIAL AND FOR ARREST OF J UDGMENT AND BOND 
Comes now defendant, Edward J. Hensley, in the above entitled 

cause, by and through his attorney, James F. O'Donnell, and respectfully 
moves this Honorable Court: | 
To grant Defendant trial by jury in a new trial oh the charge 


of assault, for which Defendant without jury trial was convicted by the 
Court on May 18, 1959. 
To arrest judgment against Defendant in the above entitled 


cause until such time as the merits of Defendant's case can be deter- 
mined at trial by Jury. | 
To set fair and appropriate bond for defendant pending verdict 
of the jury following new trial. | 
AS REASONS THEREFOR DEFENDANT STATES: | 
1. That without proper advice and adequate consultation by counsel, 
Defendant was deprived of his right to Jury Trial, which right defendant 
would not have waived had he had the benefit of adequate legal consulta- 
tion in advance of defense counsel's action in waiving same following 
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consultation at the Bench out of the hearing of defendant. The first the 
Defendant learned of this waiver was when, following such bench con- 
sultation (after questioning of the array had been commenced) was the 
announcement of the Court to the prospective jurors that the case woul: 
be tried without jury by the Court upon the decision of counsel for 
Defendant. That in'so serious a matter, for which Defendant was sen- 
tenced to one year plus a fine of $500.00 or an additional year, counsel's 
action in suddenly, without warning or consulting Defendant, waiving at 
the Bench Defendant's lawful right to Jury Trial, effectively deprived 
Defendant of his right to be counselled for his defense and of his right 
to be tried by jury. 

2. Defendant was in fact deprived of a full and fair trial by failure 
of defense counsel to call to the stand for testimony Mrs. Hensley, a 
most important eye witness to the events on trial and whose testimony 
would show that Defendant committed no assault on the complaining wit- 
ness, but in fact attempted to restrain the assaulting party. This impor- 
tant witness was not called even though Defense counsel knew she was in 
the witness room awaiting a call to so testify, and even though the only 
witness he did call (other than Defendant) was in open Court held in 


$3000.00 bond by Judge Beard either for contempt or perjury in connec- 


tion with his testimony. That upon this happening the credibility of this 
sole defense witness was apparently demolished in the eyes of the Trier 
of the Facts. Whereupon defense counsel could hardly perform his func- 
tion as an Officer of the Court and his clear duty to Defendant without 
calling to the stand as a Defense witness, Mrs. Hensley, the eye-witness, 
vital to the Defense, but who remained in the witness room until the trial 
concluded. She would have corroborated Defendant's own testimony. 

3. Evidence adduced at trial did not establish beyond reasonable 
doubt that defendant committed any act of assault as alleged. Complain- 
ing witness testified that he would not swear under oath that Defendant 
struck or assaulted;him. No witness testified that he saw the Defendant 
strike or assault Complaining witness. 
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4. While the trial was still in progress the Judge questioned the 
Defendant as to whether he was aware of the maximum sentence for this 


charge, thus indicating the Court had already concluded the [Defendant 


to be guilty. 


/s/ James F. O'Donnell, 
Attorney for Defendant 


[ Filed May 27, 1959] 
AFFIDAVIT 

DISTRICT OF COLUMBIA, ss: 

EDWARD J. HENSLEY, being first duly sworn on oath, in accord 
with law, represents to this Honorable Court as follows: | 

1. That he is the defendant in the above entitled cause and 
resides at 914 11th Street, S. E., Washington, D. C. 

2. That, upon being arraigned before Judge Thomas Scalley, your 
affiant retained the services of Attorney Thomas David to assist counsel 
and advise in the defense of charges of assault and petty larceny then 
pending against your affiant; that your affiant sought to obtain an appoint- 
ment with Mr. David for himself and witnesses in the case in order to 
prepare for the trial, but that Mr. David indicated a meeting for that 
purpose would not be uecessary and that he would see the defendant and 
witnesses at the Court House on the morning of the trial. | 

3. That, the only discussion the defendant had with Mr. David 
took place in the Courtroom and Courtroom corridor and the United 
States Attorney's office while awaiting trial on the morning of the 18th 
of May, 1959; that Mr. David repeatedly reassured your affiant by telling 
him, "You have nothing to worry about". 

4. That, in the course of these conversations before trial of the 
case, Mr. David at no time discussed with your affiant the advisability 
or even the possibility that trial by jury would or should be waived; that 
when the trial started, Mr. David began to question the jurors before they 
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were seated in the jury seats to be assigned them; that Mr. David 
suddenly stopped his questioning and asked the Judge if he could approach 
the Bench; that he did so and that the Judge then announced to the Jury 
that their presence would not be required as Mr. David had just indicated 
he wished a trial by the Court without a Jury. This announcement was 
the first your affiant knew of the waiver of trial by jury. The waiver 
was made without first consulting with your affiant. After Mr. David 
returned from the Bench and your affiant asked him what this meant, 
Mr. David simply replied, 'You don't need a Jury. You have nothing 
to worry about, this case will be over in a few minutes". 

5. Your affiant has never learned why Mr. David stopped question- 
ing the Jury and waived Jury trial. Had your affiant been given a chance 
to discuss this matter, he would have told his attorney that he wished to 
be tried by the Jury, but your affiant was taken completely by surprise 
by Mr. David's action and did not think there was anything he could do 
about it. 

6. That your affiant was accompanied to the Court House on the 
day of the trial by his wife, Doris Hensley, who was with him on the day 
and at the time when the assault allegedly took place; that she had come 
to Court and gone into the Witness room so that she would be available 
to testify about what had happened on the afternoon in question; but, that 
his attorney failed'to call Doris Hensley to the stand to give testimony in 
his behalf even though both your affiant and Doris Hensley had told Mr. 
David that Doris Hensley was an eye witness to the events in question. 

7, That, under all the circumstances surrounding the preparation 
for trial and the trial itself, your affiant now believes that he was not 
adequately represented by counsel acting in his defense, and your affiant 
states that he wished and still wishes to be tried by a Jury, and that he 
believes that upon trial by Jury, and upon all of the witnesses available 
being heard, he will be cleared of all charges placed against him in this 


matter. f/ Dos cbrrocim? 


dward H. Hensley, Defendant 


[Jurat dated May 26, 1959] 


[ Filed May 27, 1959] 
AFFIDAVIT OF MATERIAL WITNESS 

DISTRICT OF COLUMBIA, ss: 

Your affiant, DORIS HENSLEY, having been first duly| sworn on 
oath in accord with law, represents to this Honorable Court'as follows: 

1. That she is the wife of Edward H. Hensley, defendant in the 
above entitled cause, and resides with him at 914 11th Street, S.E., 
Washington, D.C, 

2. That, on May 18, 1959, your affiant accompanied her husband, Ed- 


waru H. Hensley, to the Municipal Court for the District of Columbia for 
the trial of his case; that she and her husband understood that the trial 
was to be before a jury; that while awaiting trial on the morning of May 
18, 1959, she remained in her husband's presence except when she went 
to the restroom; that on that morning and before trial, she was present 
in the Court room during conversations between her husband and Attorney 
Thomas David; that during these conversations neither Mr. ‘David nor her 
husband Edward H. Hensley suggested or discussed the desire or advis- 
ability of waiving trial by jury. 

3. That, at the outset of the trial, your affiant was sworn in as a 
witness by the Court and sent to the Witness room to remain there until 
called for her testimony by defense counsel; that throughout the trial, 
with the exception of the luncheon recess, your affiant remained in the 
Witness room so as to be available to give her testimony in behalf of the 
defendant; but that she was never called to the stand by defense counsel 
and that she learned upon leaving the Witness room that the| case had 
been concluded without her testimony and that the defendant, her husband, 
had been found guilty by the Court and had been given the maximum 
sentence; that, following the luncheon recess, Attorney David told her 
she would be called in a short time to give her testimony on the stand. 

4, That your affiant was infact an eye-witness to the|events which 


were the basis of the complaining witness' claim that defendant Edward 
H, Hensley had assaulted him; that, if called to the stand, your affiant's 
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testimony would have shown that defendant Hensley at no time struck or 
assaulted the complaining witness on the date in question; but, that his 
conduct in fact was directed toward restraining the actual assailant, one 
Thomas R. Harding. 
5. That her husband's attorney, Thomas David, at no time indicated 
a desire to have the case continued or postponed. 
/s/ Doris Hensley 


{ durat dated May 25, 1959] 


JUDGMENT 
May 18, 1959 
Judge Beard 
Demand for jury trial withdrawn. Trial commenced. Bond set at 
$3,000.00. Finding of guilty. 
Judgment Guilty. 
Sentence: One year straight time plus $500.00 or 1 year additional. 


ORDER OF MAY 27, 1959 
Judge Beard 
Motion for New Trial and for arrest of judgment heard. Motion 
denied. 
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AGREED STATEMENT OF PROCEEDINGS AND EVIDENCE 
SUPPLEMENTAL TO PARTIAL TRANSCRIPT OF RECORD 
On April 17, 1959, defendant was arraigned on charges of Simple 
Assault and Petit Larceny. On May 18, 1959, the case came on for jury 
trial before Judge Beard, with the defendant present. After the comple- 
ion of the voir dire, defense counsel requested, and was granted, permis- 
sion to approach the bench, At the bench he informed the Court that the 
defense now desired to waive a jury trial and take a trial by the Court. 
The government indicated no opposition, The Court then told the jury 
that the defense now preferred a trial by the Court alone so they were 
relieved from sitting on the case. Thereafter, trial commenced on the 
assault count, a nolle prosequi having been entered on the Petit Larceny 
count. Defense counsel was not questioned by the Court as to whether 
defendant had been advised of his rights and as to whether counsel had 
conferred with defendant before waiving the right to trial by jury. Defend- 


ant was not questioned by the Court with respect to waiving his constitutional 
| 


right to trial by jury or as to whether or not he desired so to do and as 
to whether or not counsel had conferred with him on this matter. The 
accused at no time prior to judgment stated objection to the Court to the 
waiver of trial by jury by his counsel. | 
Captain Richard R. Drake, an Air Force Reserve Captain on active 
duty at Andrews Air Force Base in Maryland, testified that at approx- 
imately 6:00 P.M., while in his private automobile proceeding ina 
westerly direction on Suitland Parkway, he came up behind two automo- 
biles which were parallel to each other on the two lanes and|traveling at 
a lower rate of speed, thereby blocking the roadway and prohibiting over- 
taking traffic from passing; that upon approaching he tooted his horn and 
neither car moved; that he tooted again and defendant's car, which was 
traveling in the left lane, pulled ahead and allowed him to pass; that 
thereafter defendant's car pulled up to within very close proximity of 
his rear bumper and blew his horn steadily; that after a while the car 
pulled next to his car and he noticed three or four male occupants at 
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least one of whom was drinking from a bottle; that they yelled to him, 
asking him why he did that and also cursed him and made gestures to 
him; that one of the occupants threw a bottle, striking the complainant's 
car and denting it; that at this point he took down the license number of 
the car, it being District of Columbia license RG-264, noticing the car 
was a 1958 Mercury; that the cars were forced to stop at a red light at 
which time one of the occupants of defendant's car got from the rear 
seat into the front seat; that they proceeded further down the parkway 
until they were forced to stop at another red light; that when they stopped 
there a man got out of defendant's car, ran up to complainant's car, and 
struck him several times in the face through the open window of the door 
on the driver's side; that at about the same time the defendant Hensley 
jumped from the driver's seat of his automobile, ran around the cars to 
the passenger side’ of complainant's car, opened the door and yelled to the 
other man to "get in the back;"’ that the other man then attempted to get in 
the rear seat by forcing the driver's seat of complainant's car forward; 


(complainant's car was a two-door and the seats fold forward to allow 


entry into the rear); that it was impossible for the complainant to drive 


away as there were cars in front of and beside him; that when defendant 
Hensley started to get in the car on the passenger side, complainant slid 
across the seat and forced his way past defendant and ran; that the 
defendant did not strike him but he did brush by defendant as he attempted 
to escape; that he then ran down the street pursued by the unidentified 
man who had previously struck him; that he was picked up by another 
motorist and transported to a nearby policeman, to whom he reported 
the incident and supplied the make and tag number of the car; and that 
he was present later in the Fifth Precinct where he heard the defendant 
admit striking him but deny throwing the bottle. The complainant further 
stated that he saw no females in the defendant's car. 

The second government witness was Detective Earl Kelly of the 
Metropolitan Police Department, Fifth Precinct, who testified that 


while at the precinct the defendant said he struck the complainant and 
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and would not tell who the others were who were with him, and also 


stated that since they had him, he would take the blame. He 
throwing the bottle, however. 


denied 
| 


The government rested, and the defendant moved for a judgment 


of acquittal, which was denied. 


The defense called Hugh Cofferin, who testified that he was picked 
up by the defendant and his wife between 12:00 noon and 1:00 p.m.; that 


they went to the beach; that he did not know the name of the 


beach rezort 


they went to; that Hensley had a boat there; that they went out on the boat 


for about an hour; that they did little or no drinking but that 


they had 


about two beers at a restaurant where they ate before leaving for home; 


that there were only the three of them present throughout the day; that 


somewhere between the beach and the altercation on Suitland Parkway 


they picked up another man whose name he did not know; that while going 


down Suitland Parkway the complaining witness' car came w 


p behind 


defendant's and started blowing the horn incessantly; that defendant's 


car was going the speed limit at the time but he did not look at the 


speedometer; that at this time he was seated in the left rear seat; that 
| 


the defendant allowed the complainant to pass, whereupon the complain- 


ant pulled around in front of defendant's car and slammed his brakes on; 


that defendant then pulled alongside complainant and words were exchanged, 


in substance, the occupants of defendant's car demanding to 


|Know why the 


complainant did what he did; that they came upon and stopped at a traffic 


light, whereupon the fourth person in the car moved from the right rear 


to the right front seat and sat next to defendant's wife; that subsequently 


they came to another red light, whereupon the fourth person 


jumped from 


the car, ran over to complainant's car and struck him in the face through 


the open window; that the complainant then jumped from the 
and attempted to restrain the unidentified individual and fell 
with him in attempting to do so; that the complainant got out 
side of his car; that the unidentified individual chased him a 


driver's seat 
to the ground 
of the right 
short way; 


and that the defendant never ran around to the right side of complainant's 


car and tried to get in. 
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Cross examination of this witness was begun but after it had 
progressed for about five to ten minutes, the Court recessed for lunch, 
ordered the witness taken into custody as a material witness and set 
bond at $3,000. The Court also ordered the defendant to be taken into 
custody at this time and for his bond to be raised from $500 to $3000. 

[ The subsequent proceedings were transcribed. See Transcript. ] 

/s/ Edward A. Beard, Judge 

Dated: June 26, 1959 


/s/ FRANCIS J. WILSON 
Assistant United States Attorney 
Attorney for Plaintiff 


/s/ WILLIAM W. GREENHALGH, 
Assistant United States Attorney 
Attorney for Plaintiff 


/s/ JAMES F. O'DONNELL 
Attorney for Defendant 


[ Filed August 10, 1959] 
AFFIDAVIT 

I, Thomas David, being first duly sworn on oath in accordance 
with the law, deposes and says to this Honorable Court, the following: 

1. That I was retained counsel of the appellant herein, Edward 
H. Hensley, in his trial on a charge of simple assault before the Honor- 
able Edward A. Beard, Municipal Court for the District of Columbia on 
May 18, 1959. 

2. After the beginning of the calendar call in Court on the morning 
and before the commencement of the appellant's trial the same morning, 
I spoke with the appellant about the advisability of proceeding to trial by 
the court and without a jury. The appellant informed me that what I 
thought was best to do - to do; that in my opinion we have a better chance 
of acquittal before a judge. 

/s/ THOMAS DAVID 


[ Jurat dated August 10, 1959] 
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WEDNESDAY, NOVEMBER 4, 1959 
The Court met pursuant to adjournment. Present: The Honorable 
Leo A. Rover, Chief Judge, Andrew M. Hood and Thomas D! Quinn, 
Associate Judges. 
Proclamation being made the Court is opened. 
* * * * * 
Before: Hood and Quinn, Associate Judges, and Cayton sitting 
by designation. 
* * 
EDWARD H. HENSLEY, 
Appellant, 
si No. 2451 
UNITED STATES OF AMERICA, 
Appellee. 


On consideration of the motion of appellant to strike affidavit 
supplementing record in the above-entitled case, it is Ordered by the 


Court that the motion be and it is hereby granted. 
* * * * 


WEDNESDAY, NOVEMBER 4, 1959 
The Court met pursuant to adjournment. Present: The Honorable 

Leo A. Rover, Chief Judge, Andrew M. Hood and Thomas D/ Quinn, 
Associate Judges. 


Proclamation being made the Court is opened, 
* * * * * 


Before: Hood and Quinn, Associate Judges, and Cayton sitting 
| 


by designation. 
* 


EDWARD H. HENSLEY, 
Appellant, 


be | No. 2451 


UNITED STATES, January Term, 1959 
Appellee. 


Appeal from! the Municipal Court for the District of Columbia, 


Criminal Division. This cause came on to be heard on the transcript 


of the record from the Municipal Court for the District of Columbia, and 


was argued by counsel. On consideration whereof, It is now here ordered 
and adjudged by this Court that the judgment of conviction of the said 
Municipal Court, in this cause, be and the same is hereby, affirmed, 

the sentence herein vacated and the case remanded to the said Municipal 
Court for resentencing in accordance with the opinion of this Court. 


Nathan Cayton, 
Acting Judge 


November 4, 1959 
* 


